
 

COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: 43/CR/Jun11

in the matter between:

 

  
The Competition Commission Applicant

and

Moorreeburgse Koringboere (Pty) Lid _ Respondent

Panel N Manoim (Presiding Member), Y Carrim (Tribunal
Member), and A Wessels (Tribunal Member)

Heard on 07 September 2011

Decidedon : = 07 September 2011

Order

 

The Tribunal hereby confirms the order as agreed to and proposed by the

Competition Commission and the respondent, annexed hereto marked “A”.

 

 

N Manoim

Concurring: Y Carrim and A Wessels
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AnnEXKU LE A ,

iN THE COMPETITION TRIBUNALOF SOUTH“AFRICA

HELD IN PRETORIA

CT Gase No.

CCCase No. 20098Mar4349

intheatierbeiween:

THE-CONIPETITION COMMISSION Applicant

and

MOORREESBURGSEKORINGBOERE(PTY) LIMITED. 44°Respondent

in re .

THE COMPETITION COMMISSION Applicant:

and

AFGRI OPERATIONS LIMITED 4°* Resporident

SENWESLIMITED 2°" Respondent

NWKCLINITED a Respondent:

OVK-OPERATIONSLIMITED 4% Respondent

SUIDWESAGRICULTURE(PTY) LINITED 5° Respondent:

VRYSTAATKOOPERASIE BEPERK. 6"Réspondent:

OVERBERGAGRIBEDRYWE(PTY) LIMITED 7" Respondent.

DIEHUMANSDORPSE.KGOPERASIE BEPERK 8Respondent:

SENTRAAL-SUID CO-OPERATIVE.LIMITED ghRespondent

GWICLIMITED
KAAP AGRI BEDRYF LIMITED

40" Respondent:
44" Respondent: 

 
WGK BEDRYFSMAATSKAPPY(PTY) LIMITED: 42" Respondent:

TUINROETE:AGRI BEPERK 13™ Respondent:

MOORREESBURGSE:KORINGBOERE(PTY) LIMITED 14° Respondent

TWIGLANDBOU BEPERK. 48" Respondent.

NTKLIMPOPO.AGRIC: BEPERK 16" Respondent

GRAIN SILO INDUSTRY(PTY) LTD: 17" Respondent

 

CONSENT: AGREEMENT IN TERMS: OF SECTION 49D READ WITH SECTION
58(1)(a)(iil), and58(1)(b);OF THE COMPETITIONACT, 1998(ACT NO. 89°OF 4998), AS
AMENDED, BETWEENTHE COMPETITION COMMISSION (“THE COMMISSION”)AND
WOORREESBURGSE. KORINGBOERE (PTY) LIMITED(MIKB*), IN RESPECT OF AN
ALLEGED CONTRAVENTION OFSECTION 4(1)(b)G) OF THECOMPETITION ACT, 1998
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The Commission and MKB hereby agree that, application be inadetothe Tribunal for the

confirmation ofthis ConsentAgréementin terns of section 58 (1)(a}til) as read.with section

§8(1)(b) ofthe Conipetition Act, 4998 (Act No. 89 of 1998), as amended, on the terms set

out below:

t. Definitions

For the purposes of this Consent Agreement the following definitions shallapply:

44. ‘Act’ rieansthe Competition Act, 1996:(Act No. 89 of 1998), as arnended;

41.2: “Commission” méans. the Competition. Conimission of South. Africa, a

statutory body established in terms. ‘of section 19 of the: Act, with: its

oriricipal place. of business at 1° Floor, Mulayo Building(Bleck ©), the dti

Cainpils,.77 MeintjiesStreet, Sinnyside: Pretoria,Gauteng,

1:3, “Coiimissione®’ theans the. Commissioner of the Commission, appointed.

in terms ofsection 22 of theAct;,

14. "“Gomplain® means the complaint urider case number 2009Mar4349.

initiatedby: the Commissioner in ferris ofsection 498of the Acfé,including

4 complaint. concerned with allegations of price fixing in terms ofsection:

4(4)(b)() of the Act initiated on 17 March 2009 as. well as an, expanded.

initiation, of1'25: May 2010 after the. decision, wasriade to include allthe

members and shareholdersof the Grain Silo Industry; |

15. “Consent Agreement” means.this agreement duly signed and corighided

between the Commission andMKB;

1.6. “Giain Site industry” means Grain Silo. Industry (Pty), Lid, a private

company. duly incorporated in accordance with the companylaws. of the

Republic: of South Affica, having its registered offices at Lynwood.

Corporate. Paik, Aikatitranistraat! Lyfiwood Mario, Pretoria, Gauteng

Province. The GSI represents: its members in public forums wherein

matters related fo the storage andtrading of grain and oilseeds. are

discussed and provides specialist reSeaich séfvices thatmembers may

request onanad-hoc basis. The GSI representsits constituent membersin

interactions with the Agricultural Products: Division.of the Johanfiesbtirg

Stock Exchange (the“APD”previously “SAFEX’).

 



 

£7. ‘MKB’ means. Moorreesburgse Koringboere (Pty) Limitéd, a company’

registered and incorporated in accordancewith the laws ofthe Republic: of

Soiith-Africa. with registration number 1999/007729/07 and with its

registered office and main place of business atcorner’of Mairi and Lorig.

Street, Moorreesburg, 7310;

1.8. “Parties” means the Commission-and’ MKB:

1g “Respondent” means for purposesofthis agreement MKB;

1.10. “Respondents” means Respondents one'(1) to seventeen (17) described

above: -

441. “Safex” means thé South Aftiean Futures Exchange: which was

established to provide maiket participants with a price. determination

mechanism, and 4 pricerisk mahagemerit facility through which they san

manage their exposure to adverse price movements in the undeflying

commodity.

1.42. “Tribunal” means the Gompetition Tribunal of South Africa, & Statutory

podyestablishediti terifis-of section.26.ofthe Act, withits principal place of

busitéss af 3° Floor, Mulayo: building (lock ©), the dti Campus, 77

Nieintjies Street, Sunnyside, Pretoria, Gauteng.

2. TheComplaiit and Complaint Investigation

2.4, On. 17 March 2009 the: Gommissioner‘initiated a complaint against Afgri

Operations Limited (‘Afgii’), Senwes. Lithited (Senwes’), Neord-Wes

Kodperasie Limited: (NWI), OVKOperations Limited (COVK’}, Suidwes

(Pty) Limited (‘Suidwes”),. Vrystaaise Koéperasie Limited (“VKB") and the

GrainSito Indisiry ('GS1")for alleged-contravention of section 4(1)(b)() of

the Act.

2.2. The investigation reveated that thestorage rate‘is agreed td and assented

to not-only bythe entities against whomthe original comiplairitsinitiation

was.Made, but by all. mémbefs and. shareholders of GS/. In the

clreumstances, oh 25 May 2010 the Commissioner exparided thie

investigation to réfertoall seventeen(17) respondents.
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2.3.

2.3.1.

24.

2.4.4.

2.4.2.

2.4.3.

The Commission conductedits investigation and contlided that

the respondenis' and GS} have contravened. section, 4(1}(b)()) of the

Act. The éséence of the conduct complained of is that. the

respondents and GS/ have-contravened Séction 4(1)(b)(). of the Act.

in that they fix the prices, of the daily storagetariff for the: storage of

grain. Thisis dohe for application throughout: the Republie: The first

to sixteenth respondents-are all former cooperatives‘who. owngrain,

storage silos and provide other agricultural services. ahd are

competitors in themarketfor grain storage:.

The Commissionfoundthat:

Notwithstanding the fact thaf. they are. competitors, the first to

sixteenth responders areall shareholders. ornieribers of the GS

Although the GSI i8 a private company,it amounts to: anindustry

aésociation for membersof-the.grain storage industry. SAFEXplaced

the-onusfor the determination of the Storage’ rate on the GS/-orithe

basis thatit had thehetessary'ktiowledge and, Understanding ofthe

costsirivélved in providing storage. Until 2008, SAFEX.requested the

standardisedtarifffrom the GSf-on-an-annualbasis. In 2008, agiis set

out below, the-GS/ declinedto provide the standardisedstorage tariff

to SAFEX anyloiiger of, account. of the Commission's: contentions

that. it and its members werecontravening séction 4(1)(b)@): ofthe

Act.

it'was the GSI’s teclinical cormpiittee: that was responsible for fixing

the daily. storage tariff on behalf of ihe GS/arid ifs members, In

response: to requests. from SAFEX, the GS/ consulfed its

shareholders. The sharetioldeis: stibmitted individual proposalsas to

the appropriate storage rate to. GS/. These rates: were collated and

evaltiatéd by the GS/’s technical. committee, the merhbérs of which

are frem competing silo cémpariies. The tectinical committee then

decided on afateand this-was then submiitied to: SAFEXon behalf-of

GSI afd its shareholders.

The essence. of theconduct coniplained of. is thatthe daily storage

tariff proposed by GS! is agreed to. and assented foby all of the
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2.4.4,

25.

3.4,

3.4.4.

3.7.2.

3.1.3.

3.2.

respondents. Given thatthe first’ to sixteenth réspondents areall

competitors in the provision of storage services, the joint

determinatton ofthe dally storage rate amounts fo prohibited. price

fixing in thatdt quite simply. amounts to an agreement bétween firms

in a horizontalrelationship forthe directfixingofstorage prices.

Themanner in whichthe. SAFEX storage tariff is determinedis, inthe

Commission's yiew, restrictive of competition, In addition toagreeing

to the. SAFEX rate, the respondents exchangéd détailed cast

ififarmation In. addition, the storage tariff determined for SAFEX.

purposes has been used fo determine storage fees. in respect of

sales-transactions’in thephysical market: This amoutitto collusion.

‘The Commission took a decision torefer to‘the Tribunal its complaintthat

is desctibed above.. |

Statementof condiict by MKB

MKB: adinits. that ds amember of the GSI, it-was asked on‘three

which were to be-recommendedto SAFEX,namely:

vig e-mail during Febfuafy: 2003;

wher, asa mémberofGSI, it aitended a GST Technical Committee

meeting on 10 May 2007 at which thestandardised daily wheat

storagetariff which were 16 be recomimendéd t6 SAFEX was

discussed; |

via e-mail in June 2007 when it was requested to: indicate ifits

systems:could accommodate:% cent tatiffs.

MKB:tlieteforeparticipated, to theaforesaidlinitted extent, in agreeing. on

the standardised daily wheat storagetariffs whichwere. recornmended to

SAFEX. Asit had (and stil has) no other option in the market

circumstances, it algo uséd the SAFEX daily wheat storage tariffs in

respectof transactionsin the physical market.



 

3.3.

4.1,

4.2.

4.3,

4A,

4.5.

Although MKB acted bona fides, it actepts thatits aforesaid conduct may

bepercéived as coiistituting a contraventionof section 4(1)(b}(i) of the Act:

Administrative Penaity

Having regard to theprovisions of sections 58(1)(a)(iif). as read with

sectiéns 59(1)(a), 59(2) and 59{3) of the Act; MKB accepts that a

contravention of section 4(4\(bMi) may lead to the imposition of ‘an

administrativepenally wheré.the Tribunal deems it appropriate:

MKB will theréfore pay an administrative penalty in the amountof

R159-364.60. .

This ammount constitutes 4%. (four per, cent). ofthe total wheat dallystorage.

tariff sildturnoverfor the:2009financial year;

MKB will pay the amount get out in, paragraph 4,2 above to the

Commission uponthe date ofconfirmation ofthis. Consent Agreement by

the Tribunal.

This payment. shall be niade: into. the Commission’s:bank account; details

ofwhich are as follows:

  

 

Bank:name: Absa Bank.

Branchname: Pretoria

Accountholder:: Competition Gominission Fees Account

Accounthumber: 4050778576

Accounttype: Current Account

Branch Code: 323 345

The- paymentwill be paid overby the: Conimission to the National Revenue

Furidin accordaricéwith Section 59(4) of-the Act.



 

 

 
  

5.1.

5.1.1.

5:2:

3.3.

5.3.1,

5.3.2.-

§.3.3.

9.3.4,

3.4.

AgreementConcerningFuture Conduct:

MKB agrees to fully cooperate with the Corfimission in jelation to. the

prosécution of the cornplaint referral. Without limiting the generality of the

foregoing, MKBspecifically agrees to:

Testify in the complaint referral (if any) in’ respect of alleged

contraverifions coveredby this CofsentAgreement:and

To the -exterit that it is-in existence, provide evidence, written or

otherwise, which is in its passession of under its control, conéerning

thealleged, contraventions contairied in this ConsentAgreement,

MKB. agreesthat it will in fituré refrain fron thé. provision of contractual

undertakings thathave thé. poteritial te constitute contraventions of section

4(1)(b) ofthe Ack

MKB shall develop, implement ahdmonitor 4 epinipetition law ooniplianée
programmeincorporating corporategovernance designed to ensure that-its

etiipléyées, Management, directors and agenis:do not engage in future
contraventions:of the Competition Act. tir particular, MKB. shail:

draff and implemneni a céiipetifion polity. and compliance

programme:

provide training on competition law complianceortissues patticulary

relevant to MKB-and its employess.andofficials:

provide frainiig: on competition law compliance: to all persons and/or

officials employed by MKB in managerial and marketing capacities

after the confirmation of this Consent Agreeméntby théTribunal;

update thecompetition policy andtrainirig ahnually to ensure MKB's

continued compliancewith the Ack

MKB shall submit a copy of such compliance programine to the

Commissionwithin 60 days ofthe. daté of confirmation of the Consent

Agreententby the Tribunal.



  

 

 

6. Full arid Final Settlerient.

This agreement, upon confirmation as anorderby theTribunal, is entered into in

full and final séttement and concludes all proceedings betweerrthe Commission

and MKB (lating fo any alleged contravention by the Respondentsof the Act

that is the subject of the Commissicn’s. investigation under case nad

2009Mar4349. :

Datedand signed at Mooresbuvg on the22"tay of “Tene: 2014.

J

Fort MKB

 

 tH — -

ChiefExecutive Officer

Datéd aiid signed at f ha ‘on the ?Sday of 2014.

 

 


